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DISCLAIMER 
 
This presentation is intended to provide general information 
and is not intended to be applied to any particular facts or 
situation nor to serve as legal advice.  For legal advice 
applicable to your specific situation, please consult with a 
trusts and estates attorney. 
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 A. 20% 

 

 B. 45% 

 

 C. 65% 

 

 D. 80% 
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 A. The decedent’s closest living relative 
determines who receives the property. 

 

 B. The State inherits the property.  

 

 C. The laws of the State in which the decedent 
died determine who receives the property. 

 

 D. None of the above. 
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 Will   

  Document that contains directions about the 
distribution of a person’s assets at death. 

 

 Testate   

   A person dies with a Will. 

 

 Intestate  

  A person dies without a Will. 
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 Executor 

  The individual(s) appointed in a Will who 
administer a decedent’s estate.   

 

 If a person dies intestate, the individuals who 
administer the estate are called 
Administrators.  Certain individuals may 
apply to the Surrogate Court to become the 
administrator of an estate. 
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 Trust 

   A legal agreement by which an individual (or 
corporation) holds or manages and invests 
assets for the benefit of another (the 
“beneficiary”). 

 

 Trustee   

  The person, bank or trust company managing 
the property for the trust beneficiary. 
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 Types of Trusts 

     - Revocable 

     - Irrevocable 

 

 Living Revocable Trust  

   - can serve as a “Will substitute” 
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 Power of Attorney 

- A document by which an individual appoints 
another party to act on his or her behalf 

     - For financial purposes 

     - For health care purposes 

- The party acting under the power of attorney 
is known as an Attorney-in-Fact 

- The individual granting the powers to the 
Attorney-in-Fact is known as the Principal  
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 Power of Attorney for Financial Purposes 

      

     - Attorney-in-Fact has far-reaching powers 
to act on behalf of the principal, unless the 
powers under the power of attorney 
document are limited in scope 

      

10 



 Health Care Power of Attorney 

      

     - Representative has powers to act on 
behalf of the principal with regard to health 
care decisions in the event the principal 
cannot express those wishes 

 

     - Important because of HIPAA 
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 Living Will/Advance Health Care Declaration 

      

     - A document by which a person expresses 
his or her wishes with respect to end-of-life 
health care in the event the person is in a 
permanent vegetative state 
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EVERYONE dies with a Will  

 

Whether it’s the Will you write for yourself 

OR 

The Will the State in which you reside writes FOR you 

 

So, in order to control the disposition of certain assets 
titled in your name, you should have a Will. 
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     - The laws of the state in which the 
decedent resided will determine who inherits 
the assets. 

    - In general, this means that assets titled in 
a person’s name pass to certain family 
members. 
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- A surviving spouse may not inherit all assets! 

 

- The surviving spouse may be required to 
share some of the estate with the decedent’s 
parents or the decedent’s children from a 
previous relationship. 
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 - Unmarried individuals – assets pass to certain 
family members 

 

 - Some assets pass by beneficiary designation 
and do not necessarily pass through your Will  

 

 - Jointly held assets pass to surviving joint owner 
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 - Spouses cannot be disinherited. 

 

 - A spouse may elect against the Will. 

 

 - Children may be disinherited – it is not 
 necessary to leave a token gift. 
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 - A power of attorney may be effective for a limited 
 purpose only (for example, a real estate closing). 

 
 - In some states, the filing of a divorce petition 

 revokes a power of attorney document. 
 
 - Are the attorneys-in-fact named in the power of 

 attorney still living or do you still have a relationship 
 with them?  Are successor attorneys-in-fact named in 
 the document? 
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 Exemption from the federal estate tax is $5.43M per 
individual, indexed for inflation. 

 
 New Jersey has both an Estate tax AND an Inheritance tax. 
◦ Exemption from the NJ estate tax is $675,000 per individual.  With 

proper planning, a married couple can shelter up to $1.35M. 
◦ Example: NJ Estate tax on $1,000,000 is approximately $33,000! 
◦ Ways to mitigate the tax: life insurance trusts, trusts under will for 

surviving spouse 
◦ NJ Inheritance tax is based on decedent’s relationship to the 

beneficiary.   
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 In general, an Estate should NOT be named as a 
beneficiary of retirement plan benefits and life 
insurance proceeds! 

 
 - Negative tax consequences 
 
 - Assets will be subject to probate 
 
 - Creditors may be able to reach those assets 
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  A decedent’s debts are paid by the 
Executor or Administrator out of the funds 
in the Estate. 
 

  If an Executor/Administrator makes an 
overpayment to a creditor or pays a claim 
which is not valid, he or she may be 
personally liable to the beneficiaries.   
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 Insolvent Estate – an estate where the debts 
exceed the assets 

 

 Creditors get paid in order under state 
statute 
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  A Living Revocable Trust by itself does not avoid 
probate, UNLESS it is funded with assets prior to 
death. 
 

 While there are certain costs associated with probate 
(e.g. filing fees and attorney’s fees), these costs are 
generally not exorbitant and the probate process is 
not time consuming. 
 

 Whether a LRT is right for a client is determined on a 
case by case basis. 
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