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The Municipalities Continuing Disclosure
Cooperation Initiative (MCDC)
§ The Securities and Exchange Commission (“SEC”) Division of Enforcement

announced MCDC on March 10, 2014.
§ Under MCDC, issuers, conduit borrowers and obligated persons are invited

to self-report that they have made inaccurate statements in bond offering
documents about their prior compliance with continuing disclosure
obligations.

§ MCDC arises in a context of heightened SEC scrutiny on municipal
securities and continuing disclosure.

§ The SEC has stated that this enforcement action is “intended to address
potentially widespread violations of the federal securities laws by municipal
issuers and underwriters of municipal securities.”
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MCDC Enforcement Initiative Details

§ MCDC is an enforcement initiative by the SEC.

§ It is a time-limited, voluntary program in which participants may provide
information directly to the SEC’s Enforcement Division about possible
violations of particular securities rules targeted in the initiative.

§ To be eligible, participating issuers and obligated persons must self-report
by accurately completing and submitting the SEC’s questionnaire by the
December 1, 2014 deadline.

§ In return for their participation, the Enforcement Division will recommend
standard settlement terms for MCDC participants.

§ SEC staff have referred to MCDC as a “reset” allowing participants to start
again with a clean slate, having rectified prior continuing disclosure lapses.

§ After the deadline for participation passes, the SEC is expected to more
aggressively pursue violations and seek harsher penalties against those
who were eligible but declined to participate in MCDC.
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Eligibility to Participate in MCDC

§ Issuers, conduit borrowers or obligated persons may participate in MCDC
with respect to any municipal securities offered in the past five years.

§ If you have not issued municipal securities in the past five years, MCDC
does not apply to you.

§ An issuer, conduit borrower or obligated person should consider
participation in MCDC, if, following a review of certain disclosures (to be
discussed), you find possible violations of securities rules involving
materially inaccurate statements relating to prior compliance with the
continuing disclosure obligations.
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Considerations for Obligated Persons
With Respect to Participation in MCDC
§ This is a federal securities enforcement action, and the decision of whether

to participate or not may have serious consequences.

§ MCDC is voluntary.  However, the details of MCDC and considerations
about whether to participate are complex.

§ MCDC raises many interpretive issues, and the SEC has declined to
provide guidance beyond statements by staff at conferences and in the
press.

§ This presentation provides an overview of the legal issues, practical
guidance in determining current compliance status and some other
considerations for obligated persons relating to MCDC.

Disclaimer: the facts and circumstances of each obligated person are highly
relevant to this analysis.  This presentation is not a substitute for professional
legal advice.

5



Legal Context:
Continuing Disclosure Obligations
§ MCDC is specifically concerned with statements in bond offering documents

about the issuer, conduit borrower or obligated person’s compliance with its
continuing disclosure obligations.

§ Continuing disclosure obligations are the obligations incurred by a bond
issuer or obligated person to provide certain annual financial and operating
information and information regarding certain significant events, pursuant to
Rule 15c2-12 (“Rule 15c2-12”) promulgated under the Securities Exchange
Act of 1934  (the “Exchange Act”).

§ These continuing disclosure obligations are entered into at the time of
issuance of the bonds and are memorialized in a written contract, which is
usually called a continuing disclosure agreement or undertaking, or may be
contained in the loan agreement pertaining to the bonds.
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General Terms of Continuing Disclosure
Undertakings
Continuing disclosure undertakings for bond issues after December 2010
generally require the obligated person(s) to file the following information with
the Municipal Securities Rulemaking Board (“MSRB”):
§ Annual financial information for each obligated person for whom financial

information or operating data is presented in the final official statement (the
specific content of the required annual financial and operating information
and annual deadline for filing will be identified in the agreement);

§ Audited financial statements for each obligated person, if not submitted
as part of the annual financial information, (the annual deadline for filing will
be identified in the agreement); and

§ Notice of any significant events identified in the Rule with respect to the
Bonds, within 10 business days of the occurrence of the event.
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Implications for Failing to Perform
Continuing  Disclosure Obligations
§ Rule 15c2-12 requires that every final official statement must disclose any

instances in the previous five years in which the obligor under the
continuing disclosure undertaking failed to comply, in all material respects,
with any previous undertakings in a continuing disclosure agreement.

§ Official statements (including preliminary official statements) are considered
offering documents under federal securities law, subject to anti-fraud
protections found in Rule 10b-5 (“Rule 10b-5”) promulgated under the
Exchange Act and Section 17(a) of the Securities Act of 1933.

§ Rule 10b-5 provides that it is unlawful for any person to “make any untrue
statement of a material fact or omit to state a material fact necessary in
order to make the statements made, in the light of the circumstances under
which there were made, not misleading.”

§ Therefore, failure to comply with continuing disclosure obligations combined
with failure to disclose or adequately describe such lapses in an offering
document for a subsequent bond issue may give rise to liability for false or
misleading statements in the offering of securities.
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Determining the Status of Disclosure
Compliance
Determining whether or not to participate in MCDC begins with a thorough
review with all municipal securities issues in the past five years in which you
were an issuer, borrower or obligated person. Here are some basic steps:
1. Obtain copies of all offering documents from bond issues since December 1, 2009.
2. Obtain copies of all the continuing disclosure undertakings with respect to bonds

outstanding in the five years prior to any offering since December 1, 2009.  (Note:
these undertakings may date from as far back as December 1, 2004, and may be
for bonds no longer outstanding today.)

3. Review available materials and dates filed on the MSRB’s Electronic Municipal
Market Access (“EMMA”) platform.

4. Review filings available from the Nationally Recognized Municipal Securities
Information Repositories, filing records of the issuer, counsel and financial advisors,
if any.

5. Analyze whether all the materials required to be filed under the relevant continuing
disclosure undertakings were actually filed within the required time.

6. Review disclosure relating to the status of continuing disclosure in offering
documents to determine whether any lapses identified in Step 5 were disclosed in all
offering documents in the following five years as required by Rule 15c2-12.
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Potential Pitfalls in Compliance with
Continuing Disclosure Undertakings
This is not an exhaustive list, but some common pitfalls for obligated persons in
compliance with their continuing disclosure undertakings include:

§ Filing annual financial information or annual financial statements later than
the date for such information to be filed provided in the applicable
continuing disclosure agreement.

§ Filing notice of significant events more than 10 business days after the
occurrence of the event.

§ Filing incomplete or inaccurate materials.

§ Missed filings.
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Determining Materiality

§ If you have identified errors in compliance with continuing disclosure
obligations, it does not necessarily follow that the obligor has “failed to
comply, in all material respects” with an undertaking in a continuing
disclosure agreement.  The errors may be immaterial (i.e. page numbering
is incorrect).

§ MCDC is not concerned with strict compliance with a continuing disclosure
undertaking, but rather statements or omissions in an offering document
about past compliance with such undertakings.

§ If there has been a misstatement or omission in the offering document,
there is a remaining question of whether such misstatement or omission is
material within the meaning of the general antifraud provisions of federal
securities laws.

§ It may be advisable to seek experienced counsel to assist in determining
materiality in this context.
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Underwriters and MCDC

§ Underwriters were also invited to participate in MCDC, and their deadline for
participation was September 9, 2014.

§ If you have not already done so, you should determine whether or not any
underwriter with which you issued bonds in the past five years submitted an
MCDC questionnaire with respect to your bond issues.

§ If so, determine the facts of the instance reported by the underwriter, and
independently analyze whether or not you believe a material misstatement
or omission occurred.

§ If the underwriter’s MCDC filing was based on erroneous factual information
and it can be demonstrated that there was no error, it may be possible to
have the underwriter’s MCDC filing withdrawn or corrected.

§ However, experienced legal counsel should be involved at this point due to
the sensitive nature of an ongoing enforcement action.
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MCDC Considerations for Issuers and
Obligated Persons
§ If, in your review of disclosure compliance, you find possible violations of

securities rules involving materially inaccurate statements relating to prior
compliance with the continuing disclosure obligations, you may wish to
consider participating in MCDC.

§ The SEC offer includes what it believes to be “favorable” settlement terms,
but also has stringent requirements.

§ Participants in MCDC will not be required to admit wrongdoing, but will be
required to enter into a settlement of an enforcement action with the SEC.

§ It is advisable to consult experienced legal counsel at this stage.
§ Whether or not an issuer or obligated person decides to participate in

MCDC, there are other measures, such as correcting the prior non-
compliance, adopting or enhancing policies and procedures to ensure future
compliance, and recordkeeping to be document and maintain continuing
disclosure obligations and filings, that may be recommended.
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The Enforcement Division’s Offer

The Enforcement Division will recommend what they consider to be “favorable
settlement terms” for issuers and obligated persons if they participate in MCDC.
§ MCDC standard settlement terms include the following requirements for

issuers and conduit borrowers:
– Establish policies, procedures, and training regarding continuing disclosure

obligations within 180 days.
– Comply with existing continuing disclosure obligations and update past

delinquent filings within 180 days.
– Cooperate with any subsequent SEC investigation.
– Disclose terms of settlement agreement in any future offering (five year

maximum).
– Provide SEC with a compliance certification of above requirements on the one

year anniversary of proceedings.
§ To participate, issuers and obligated persons must self-report to the SEC in

the form of a questionnaire available on the SEC’s website by December 1,
2014.
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Limits on Participation in MCDC and
Potential Conflicts of Interest
§ MCDC is available to municipal bond issuers and obligated persons; it does

not extend to individuals involved in the bond transactions.
§ Municipal employees, finance managers, elected officials, governing

boards, financial advisors and legal counsel are not eligible.
§ Employees of covered entities may need to seek separate counsel and may

have interests differing from those of their employer.
§ Counsel and financial advisors who were involved in the transactions at

issue may have potential conflicts with issuers and obligated persons whom
they may be advising with respect to MCDC participation.

§ In the consideration of whether or not to participate in MCDC, it may be
advisable to seek a second opinion or separate counsel in certain situations
presenting conflicts or other complicating factors.
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The Path Forward

§ In a previous enforcement action against a municipal issuer for violations of
antifraud provisions related to continuing disclosure compliance, the SEC’s
settlement order required the issuer to adopt written policies and
procedures and provide training for staff responsible for continuing
disclosure compliance.

§ Issuers and obligated persons will want to demonstrate to the market and
regulators that they have been pro-active in continuing disclosure
compliance.

§ Underwriters will continue to focus on continuing disclosure to meet their
obligations and avoid enforcement action.

§ All of these factors suggest certain “best practices” for compliance with
continuing disclosure obligations going forward.
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Best Practices for Maintaining Compliance
with Continuing Disclosure Obligations
§ Establish a file for Continuing Disclosure Agreements.
§ Create a calendar with a reminder system for required periodic filings.
§ Designate your team of particular staff members responsible for

performing continuing disclosure obligations.
§ Train responsible staff members regularly regarding requirements of

continuing disclosure undertakings and identification of significant events.
§ Consult legal and other advisors as needed.
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Using the EMMA System

§ The EMMA system is the official repository for
information about municipal securities.

§ EMMA’s website (http://emma.msrb.org)
provides free public access to official
statements, continuing disclosure information
submitted since July 1, 2009, trade data and
other information.

§ EMMA Dataport, located on the website, is the
utility through which submissions of documents
and related information are made to MSRB.

§ EMMA features reminders, instructions for
submitting disclosure materials, user manuals,
video tutorials and FAQs.
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For Each Bond Offering

Prior to printing the Preliminary Official Statement (POS):
§ Review status of previous continuing disclosure filings on EMMA.
§ Correct or update any filings that are missing and/or incomplete.
§ Review the Preliminary Official Statement and final Official Statement to

confirm that all statements regarding continuing disclosure compliance over
the past five years are accurate and complete with respect to the obligated
person’s prior continuing disclosure undertakings in force during the
previous five-year period.
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Prior to Closing the Bond Issue

§ Review the proposed continuing disclosure undertaking.
– Can you produce the operating information and financial data to be provided

under the agreement on the periodic schedule required? Obligations for content
and deadlines that present a burden will negatively impact your prospects of
continuing disclosure compliance.  Avoid these problems by limiting the scope of
required materials as feasible and establishing deadlines that are achievable.

– Will you need to coordinate with other entities to provide required materials? If
so, communicate in advance with these parties to ensure that they will be
prepared to assist in compliance in a timely manner.

– Are deadlines and information to be provided consistent with other existing
continuing disclosure agreements? It is more difficult to manage a complex and
inconsistent disclosure regime.  Agreeing to consistent continuing disclosure
obligations will simplify and promote successful compliance.

§ At closing, save the final undertaking in your file established for that
purpose.

§ Add key dates/deadlines to your continuing disclosure calendar.
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Ongoing Requirements

§ Maintain the continuing disclosure calendar.
§ Create an alert system to flag disclosure

deadlines.
§ Review and familiarize yourself with the list of

events that trigger filing requirements.
§ Perform regular training to update and refresh

continuing disclosure knowledge and educate
new hires.

§ Periodically review EMMA to confirm filing
status.
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