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COMPLEX CHALLENGES
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Complex Challenges

• Declining Inpatient Admissions 

• Defensive/Over-use of Observation

Avg.  Medicare Inpatient Claim   - $9,100*

Avg. Medicare Observation Claim  - $2,200*

(Delta - $6,900)

“Self-Denied” Part B Claim (ED + Ancillaries) - ???

*CMS.GOV
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Complex Challenges…

• Re-Admission Penalties

Fiscal Year 2014 $227 million

Fiscal Year 2015 $428 Million

Fiscal Year 2016 $418 million

Fiscal Year 2017 $528 million



Complex Challenges…

• RAC Prepayment Review Demonstration*

Sept. 2012 – Aug. 2015 (paused Feb. 2014)

11 states:

- 7 with high incidences of improper payments – CA, FL, IL, MI,NY, TX.

- 4 with high number of short stays – MO, NC, OH, PA

$192.8 million in improper payments

Sept. 2016 - MACs and ZPICS review claims 

* CMS Medicare Claim Review Programs



Complex Challenges…

• Ever-changing Regulations - 2 Midnight Rule

Step 1. Centers for Medicare & Medicaid Services (CMS) only expects to pay for 
patients who require hospital care; hence, we should only expect payment for 
those patients who require hospital care. (Medical Necessity Compliance)

Step 2. CMS only wants hospitals to admit as inpatients those who have an 
expectation of a total of two midnights of care or meet one of the few exceptions. 
(2 Midnight Compliance)

*ACPA Blog



Complex Challenges…

• OIG Report: Two MN Rule: December 19, 20016

FY 2013/2014 Data

The OIG concluded that although the number of inpatient stays decreased and 
the number of outpatient stays increased under the 2-MN Rule, Medicare paid 
nearly $2.9 billion in fiscal year 2014 for potentially inappropriate short inpatient 
stays. The OIG recommended that CMS improve oversight of hospital billing.

Hospitals are billing for a large number of short inpatient stays that are potentially 
inappropriate (i.e., the claim does not appear to meet any of CMS’s criteria for an 
appropriate inpatient stay) under the 2-Midnight Rule.

Hospitals are continuing to bill for a substantial number of long outpatient stays.

Hospitals do not take a consistent approach to the use of inpatient and outpatient 
states with use varying by institution



Complex Challenges…

• OIG Report: Two MN Rule: December 19, 20016

Despite certain inpatient stays and outpatient stays for similar services, Medicare pays 
more (on average, three times as much) for such short inpatient stays than it does for 
equivalent short outpatient stays. For instance, reimbursement for a coronary stent 
insertion short outpatient stay is $8,364 versus $13,269 for a coronary stent insertion short 
inpatient stay. Similarly, reimbursement for irregular heartbeat (medium severity) is $1,905 
for a short outpatient stay versus $4,801 for a short inpatient stay.

Increasingly, beneficiaries in outpatient stays are paying more than they would have as 
inpatients. For instance, for coronary stent insertions, the average inpatient beneficiary 
payment from was $1,022 while the average beneficiary payment for outpatient stays was 
$1,667. 

With outpatient stays increasing, beneficiaries may have limited access to SNF services 
because Medicare covers SNF services only if a beneficiary had a hospital stay that included 
at least three nights as an inpatient.



Complex Challenges…

• Audits impacting revenue - Hospitals and Physicians  
January 2017 Audits:
- MAC, QIO, RAC, ZPIC, OIG, DOJ
- OIG 2017 Work-plan “Hospital’s Use of Outpatient and Inpatient Stays under   
Medicare’s Two-Midnight rule”
-The most dangerous weapon that Medicare has at its disposal is the Zone 
Program Integrity Contractors (ZPICs). The most perilous thing about the ZPIC is its 
ability to initiate a fraud investigation. Therefore, in responding to a ZPIC audit, it 
is important that the provider’s documentation establish that no fraud occurred. 
The bottom line is that the providers do not want the Medicare contractor to turn 
its file over to the Department of Justice (DOJ) or the Office of Inspector General 
(OIG).
- Transmittal 541 “ Claims that are Related”



Complex Challenges…

• Transmittal 541

CMS: “The purpose of this CR is to allow the MAC and ZPIC to have discretion 
to deny other “related” claims submitted before or after the claim in 
question. If documentation associated with one claim can be used to validate 
another claim, those claims may be considered related.”

“When Part A Inpatient surgical claim is denied as not reasonable and 
necessary, the MAC may recoup the surgeon’s Part B services.”

“For services where the patient’s history and physical (H&P), physician 
progress notes or other hospital record documentation does not support the 
medical necessity for performing the procedure, post-payment recoupment 
may occur for the performing physician’s Part B service.”



Complex Challenges… 

• Number of Chart Audits/Denials Increasing (MAC, RAC, QIO, ZPICs, 
Commercial Payers)

QIO – 10/25 Reviews every 6 months - Accuracy Rates are Critical!

Number of medical record requests per hospital has increased steadily since 
inception of program. 

Hospitals report appealing 45% of all RAC denials

44% of all cumulative appealed claims are still sitting in the appeals process/ALJ 
Settlement 66%

43% of all hospitals reported spending more than $10,000 managing the RAC 
process during the Q3 of 2016, 24% spent more than $25,000 and 4% spent over 
$100,000.

Commercial Payers – “Everything is getting DENIED!”
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These are the challenges...

…What’s the Solution ?



“The Single Most Important Factor In 

Successfully Dealing With These Challenges Is 

Placing The Patient In The Appropriate Level of 

Care At The Time Of Admission.”

Medical Necessity Compliance
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DENIAL PREVENTION
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Preventing Medical Necessity Denials

• Medical Necessity/Regulatory Compliance Critical

• A sound CM/UM /PA Process needs to be in place

• Medical Staff Awareness/Education - A MUST

• Clinical Documentation

– All relevant information is not always in the Medical Record

• Well defined Peer-to-Peer Process
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Medical Necessity Compliance

Medical Necessity Documentation

+

2 Mid-Nights

=

COMPLIANCE



Medical Necessity Documentation Essentials

• Critical Thinking and Decision Making

- Presenting Signs/Symptoms

- Co-Morbidities

- Differential Diagnosis

- Risk Stratification – the likelihood of an adverse event to occur during

this episode of care

- Expectation that this episode of care will require at least 2MNs
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Two Midnights Billed as “Inpatient” Helps Prevent Denials

Day 1 Day 2 Final Bill Denial/Audit Risk

IP IP IP LOW*

OBS IP IP HIGH

IP Discharge IP VERY HIGH** **(Exceptions)

OBS OBS IP EXTREMELY HIGH

OBS OBS OBS LOW* *with appropriate 
documentation
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Some Examples…

You place the patient on Observation Status prior to Midnight #1 for Asthma Exacerbation.  
During the first full day of hospitalization, the patient does not improve as expected and requires 
a second medically necessary midnight.  What should you do?  

1. Keep the patient a second midnight at the Observation Level of Care.

2. “Admit to Inpatient” if you expect the patient to stay two more midnights.  

3. Admit the patient to Inpatient prior to Midnight #2 by writing “Admit to Inpatient.”  
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Some Examples…

A patient is admitted to inpatient at the time of hospitalization and the attending clearly 
documents the expectation of two medically necessary midnights as well as WHY he/she expects 
two midnights.  The patient is a 90 year old male with severe baseline COPD who has a significant 
exacerbation.  The patient is unexpectedly much better the next day and is discharged after only 
one midnight in the hospital.  How should the hospital bill this case?

1. Bill as “Observation” since the patient only stayed one midnight

2. Bill as “Inpatient Part B” since the patient was at the inpatient level of care but only stayed one 
midnight and never had an “Observation Order”

3. Bill as “Inpatient” after the Attending Physician documents that the patient had an 
“Unexpected Rapid Recovery” 
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Some Examples…

A patient is admitted to inpatient at the time of hospitalization and the attending documents the 
expectation of two medically necessary midnights as well as WHY he/she expects two midnights.  
The next day the patient is much better. The CM/UM/PA review the case and, after discussing 
with the attending, all agree the pt. should have been placed in OBSERVATION.  The patient has 
not been discharged yet and is still physically in the hospital.  What should be done at this point?

1. It is too late to change anything.  Discharge the patient at the Inpatient Level of Care and 
expect a denial from the MAC or RAC. 

2. Do not submit a Bill and Write Off the Hospitalization. 

3. Change the patient to Observation and complete the steps necessary to accomplish a 
Condition Code 44. 

4. Discharge the Patient at the Inpatient Status and then Bill Medicare using “Inpatient Part B”. 
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Some Examples…

You admit the patient to Inpatient prior to Midnight #1 and the patient does 
not remain in the hospital Midnight #2.  What could have happened?  Choose 
all that apply.  

1. The patient made an unexpected rapid recovery.

2. You made a mistake on the day of hospitalization and you should have placed the patient at the 
observation level of care.

3. The patient was transferred to inpatient hospice with comfort measures.

4. The patient was transferred to another hospital because your hospital does not provide an 
advanced treatment option like CABG or Valve Replacement Surgery. 

5. The patient died.



Some Examples…

• Medicare Beneficiary presents for SDS/Outpatient surgical procedure. This 
procedure is not on the “Inpatient Only” list. The case is scheduled for 7:30 
am, however, because of several emergency ED  cases, the case is bumped and 
ultimately starts at 3:00pm. The Pt. has an uneventful intra-operative course. 
In the PACU/recovery unit, the pt. experiences nausea and one episode of 
emesis. The pt. continues to have Sx, requires a second dose of antiemetic, 
physical exam is normal and the recovery staff is now scheduled to sign out at 
this time. What should be done at this point?

1. Keep the Recovery Room Staff until the pt. feels better to go home. 

2. Place the pt. in Inpatient Status on the Med/Surge floor.

3. Place the pt. in Observation Status on the Obs. unit or Med/Surge floor.

4. Place the pt. in Extended Stay Recovery on the Med/Surge floor.
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DENIAL RECOVERY
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Aggressive Appeals Of Managed Care Denials

• Concurrent Peer2Peer Appeal Process:
- Who is doing the P2P
- Medical Record In hand
- Allow Ample Time
- Know the Case/Know the “Sticking Points”

• Retrospective Appeals should contain:
- Logical structure
- Sense of clarity
- High Level of clinical proficiency

• External appeal option
- External appeal process should be pursued for clinically worthy cases

• Legal Remedies
- Challenges based on contractual issues



Aggressive Appeals Of Medicare Denials





FY 2016 Medicare Appeals Data* 

*****
Medicare Appeals FY 2016 Receipts FY 2016 Processed FY 2016 Pending

Level 1 MAC 2,793,369 336,074

Level 2 QIC 561,240 514,819 77,544

Level 3 OMHA
(ALJ)

184,240 409,908 658,307

Level 4 Medicare 
Admin. Council
(HHS Dept. 
Appeals Board)

11,103 3,723 22,707

Level 5 US District 
Court

No Data No Data No Data
(*HHS Primer MC
Appeals) 



Current status of the Medicare Appeals Backlog

• Levels 1 and 2 - CMS is currently meeting its statutory time-frames to 
process appeals and is not experiencing a backlog. However, meeting the 
timeframes has required a larger investment of limited CMS resources.

• Level 3 - OMHA is currently receiving more than a year’s worth of appeals 
work every 24 weeks. As of the end of Quarter 4 of FY 2016, the pending 
workload at OMHA exceeded 650,000 appeals while annual adjudication 
capacity going forward was approximately 92,000 appeals.

• Level 4 - the Council is currently receiving more than a year’s worth of 
appeals work every ten weeks. As of the end of Quarter 4 of FY 2016, the 
pending workload at the Council exceeded 22,000 appeals while annual 
adjudication capacity was approximately 2,600 appeals.



Office of Medicare Hearings and Appeals
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Summary

• Many Complex Challenges 

• Significant Financial Impact

• Medical Necessity/Regulatory Compliance critical

• A sound CM/UM /PA Process needs to be in place

• Medical Staff Awareness/Education - A MUST

• Know your Appeal Options/Processes

• Enterprise Initiative



THANK YOU!
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