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Affordable Care Act requires: 

A “person” 

Who has received an “overpayment” 

To report and return the overpayment 

Within 60 days after: 

>the date on which the overpayment was “identified” 

or 

>The date any corresponding cost report is due 



False Claims Act Tie-In 

Any overpayment retained by a person after the 
deadline for reporting and returning an 

overpayment becomes an “obligation” under the 
Federal False Claims Act 

 

This means that improper retention of an 
overpayment received  from Medicare or 

Medicaid could become a False Claim 



False Claims Act Liability is No Joke!! 

FCA liability is imposed on a person who: 

>“Knowingly” presents or causes to be presented a 
false claim to the government  or “knowingly” makes 
a false statement to get a claim paid by the 
government 

or 

>“Knowingly” retains funds to which the person is not 
entitled 



What Does “Knowingly” Mean? 

Actual knowledge of the information 

Acts in deliberate ignorance of the truth or falsity of the 
information 

     or 

Acts in reckless disregard of the truth or falsity of the 
information 



False Claims Act Penalties 

Not less than $5,500 and not more than $11,000 per 
false or fraudulent claim 

3x  the amount of damages sustained by the Government 

Attorney’s fees, expenses and costs 

Exclusion from federal program 



When is an overpayment “identified?” 

No definition anywhere in the ACA or regulations 

Industry has been operating under the assumption that 
“identification” of an overpayment also means 
“quantification” of overpayment 

…so long as the provider exercises reasonable diligence  
to determine the amount of the overpayment 

Recent case law placed this interpretation in doubt 



Kane v. Healthfirst, Inc. 
2015 U.S. District Court S.D.N.Y. (11-Civ-2325)  

Qui tam action brought by former employee 

Government chose to intervene after investigation 

Example of how NOT to handle an investigation 

This was the first case that addressed the interpretation 
of the word “identify” 



Kane v. Healthfirst, Inc. (cont.) 

Facts: 

Healthfirst operated a Medicaid managed-care plan 

>Plan provided “covered services” to Medicaid eligible 
enrollees in exchange for a monthly fee as full satisfaction 
for services 

>No right to fee-for-service payment for these services 

Healthfirst issued electronic remittances to providers 

>“Codes” signaled when additional payment was permitted 

 



Kane v. Healthfirst, Inc. (cont.) 

Facts: 

In 2009: a software “glitch” caused remittances to incorrectly 
indicate providers could seek additional payments 

Three New York City hospitals submitting improper claims  

Billing programs automatically generated/submitted bills 

State of NY’s DOH mistakenly paid providers for improper 
claims  

In 2010: NY State Comptroller’s office discovers software 
glitch and a patch is created 



Kane v. Healthfirst, Inc. (cont.) 
Facts: 

Hospitals’ employee, Robert Kane, is tasked with ascertaining the 
improperly billed claims 

Five months after the glitch fix, Kane sends email with attachment 

> 900+  claims identified 

> $1 million+  overpayment 

> Further analysis needed but spreadsheet gives “some insight to the 
magnitude of the issue” 

No doubt spreadsheet overly inclusive (half wrong but “vast majority” of 
erroneously billed claims included) 

Four days later, Kane is terminated 

 



Kane v. Healthfirst, Inc. (cont.) 

Hospitals do nothing further with Kane’s analysis 

Repaid a handful of claims here and there over next year 

Hospitals finally repaid over 300 claims in June 2012  

>But not until after Kane filed the qui tam action and a 
Civil Investigative Demand was issued 

Government intervened asserting  reverse false 
claims 

 



Kane v. Healthfirst, Inc. (cont.)  

Reverse false claim – utilization of a false record or 
statement to conceal, avoid or decrease an obligation to 
pay the government 

Failure to repay overpayment violates the False Claims 
Act 

Return overpayment within 60 days of being identified 



Kane v. Healthfirst, Inc. (cont.) 

Government argued overpayment was “identified” = an 
obligation in violation of the FCA 

>half the spreadsheet consisted of overpayments 

>60 days had passed 

Provider argued email was only “potential” overpayment 
and did not identify the actual overpayment to trigger 
the 60 day report-and-return clock 

>“classified with certainty” 

 



Kane v. Healthfirst, Inc. (cont.) 

Court Analysis: 

Plain Meaning 

>Dictionary definition of “identified” open to multiple 
meanings 

>No other guidance in ACA 



Kane v. Healthfirst, Inc. (cont.)  

Court Analysis: 

Canons of Statutory Interpretation 

>Look to the statutory scheme as a whole and place 
provision in context of the statute 

>Legislative History 

- Defense - House version rejected 

- Gov’t – Senate Judiciary Committee notes  



Kane v. Healthfirst, Inc. (cont.) 

Canons of Statutory Interpretation (cont’d) 

>Absurd results are to be avoided 

- Defense – enormous burden to impose on providers 
to internally audit and repay within 60 days 

- “prosecutorial discretion would counsel against the 
institution of enforcement actions aimed at well-
intentioned healthcare providers working with 
reasonable haste to address erroneous 
overpayments” 



Kane v. Healthfirst, Inc. (cont.) 

This is not a case where “the hospital is diligently working 
on the claims and it’s the sixty-first day and they’re still 
scrambling to go through their spreadsheets. . . .” 

Gov’t – defense position would essentially sanction 
providers putting their head in the sand thereby subverting 
intent of the ACA 

While Gov’t interpretation would impose a stringent, and 
potentially unworkable burden, the defense position would 
produce an absurd result 



Kane v. Healthfirst, Inc. (cont.) 

Court Analysis: 

Legislative Purpose 

>Defense position absurd when reviewing Congress’ 
purpose behind the FCA and ACA 

>Each time Congress weighed in, it endorsed a robust, 
remedial measure aimed at combatting fraud 

>Defense reading would frustrate Congressional intent 



Kane v. Healthfirst, Inc. (cont.)  

Court Analysis: 

Agency Deference 

>No significant weight but factor considered by Court 

>CMS final rule Part C Medicare Advantage and Part D 
Prescription Drug program: 

- Provider “has identified an overpayment when the 
[entity] has determined, or should have determined 
through the exercise of reasonable diligence, that 
[it] has received an overpayment” 



Kane v. Healthfirst, Inc. (cont.) 

Agency Deference (cont’d) 

>CMS stated in its final rule (Parts C and D) that 
equating “identify” with “actual knowledge” would 
permit organizations to “easily avoid returning 
improperly received payments” thus defeating the 
purpose of the ACA section 

>While not directly applicable, policy considerations 
readily extend 



Kane v. Healthfirst, Inc. (cont.)  

Agency Deference 

>CMS 2012 proposed rule – contemplated adopting 
same definition of “identified” as Part C/D Rules 

>Rule only proposed, delayed multiple times, over 400 
public comments submitted 

>Not directly applicable to Medicaid anyway 



Kane v. Healthfirst, Inc. (cont.)  

Court Ruling: 

Court denied Hospitals’ motion to dismiss for failure to 
state a claim 

Found evidence of identification of overpayment and 
obligation to repay under the FCA 



Kane v. Healthfirst, Inc. (cont.)  

Lessons of Kane: 

Must be organized and prepared to move quickly 

Clock likely to start before full quantification 

Diligence and well-documented efforts are the best way 
to avoid a FCA allegation 



But, there is some good news . . .  

 



New CMS Regulations 
81 Fed. Reg. 7654 

(Effective March 14, 2016) 

CMS provides much need clarification to the 
ACA’s obligation to report and return 

overpayments 



To Whom Does the Rule Apply? 

Providers and Supplier under Part A and Part B 

Does not apply to: 

> Part C (Medicare Advantage Program) 

> Part D (Prescription Drug Program) 

> Medicaid Program 



Meaning of “Identification” 

A person has “identified” an overpayment when: 

>The person has or should have 

>Through the exercise of reasonable diligence 

>Determined that the person has received an 
overpayment 

AND 

>Quantified the amount of the overpayment 

 



In Other Words 

Mere notification of the possibility of an overpayment 
does not start the 60-day clock 

Rather, it triggers an obligation to exercise reasonable 
diligence to identify and quantify the overpayment 



What is Meant By “Reasonable Diligence” 

Standard is fact-dependent 

>Must engage in proactive compliance activities 

>Providers must: 

- timely investigate credible information 
regarding an overpayment  

- conduct investigation in good faith 

- use qualified individuals 



Proactive Compliance Activities 
Responsible for ensuring Medicare claims are accurate and 
proper 

Nonexistent or minimal compliance activities are NO GOOD 

CMS recognizes that compliance activities vary from provider 
to provider based on type and size of the provider 

Compliance programs should not only address billing and 
coding errors but also monitor for and identify more complex 
violations of law (e.g., transactions involving Stark and Anti-
Kickback) 



What Makes Information “Credible?” 

Information that supports a reasonable belief that an 
overpayment may have been received 

Examples: 

> Single, detailed compliant 

> Repeat compliance hotline complaints about the same or similar 
issues 

> Medicare contractor or government audit’s overpayment 
determination is always credible 

> Results of a contractor audit may require provider to go beyond 
the scope of the audit or outside the audit timeframe (so long as 
audit findings are not being contested) 



Good Faith Investigation  
At most, complete investigation within 6 months from receipt of 
the credible information, except in extraordinary circumstances 

> Stark law violations = extraordinary circumstances 

> Natural disasters = extraordinary circumstances 

CMS expects providers to “prioritize these investigations” 

CMS recognizes that completing these investigations may 
require the devotion of resources and time 

After the 6 month period to investigate, additional 2 months to 
report and return the overpayment = 8 months absent 
extraordinary circumstances 



Lookback Period 

Overpayments must be reported and returned only if the 
person identifies the overpayment within 6 years of 
the date the overpayment was received 

>Shorter than the original 10-year lookback period 

But, Final Rule is effective immediately 

>Overpayments received after ACA’s enactment on March 
23, 2010, that are identified but not yet returned are 
subject to Final Rule 

>Does not apply to period before March 23, 2010 



What about Self-Disclosures Pending with 
CMS? 

6-year lookback period does not apply to overpayments 
reported and returned prior to the effective date of the 
Final Rule (March 14, 2016) 

>Current reopening period of 4 years applies to these 
overpayments 

>Applies even to those still in the process of being reviewed 
by CMS 

>Going forward, the 6 years lookback period will govern 

 



Intersection with Reopening Rules 
Authorizes a 6-year reopening period for claims associated 
with the voluntary repayment of an overpayment 
requested by a provider 

Does NOT expand the authority of the contractor to reopen 
paid claims that are not the subject of a provider’s 
voluntary disclosure beyond the current limit of 4 years 

However, because CMS considers Medicare contractors to 
be a source of credible information, providers could be 
placed on notice of potential overpayments going back 6 
years that the contractor could not, on its own, reopen 



How to Report and Return Overpayments 

Voluntary refund process is not the only way to refund 
overpayments: 

>Claims adjustment 

>Credit balance 

>Self-reporting refund 

>Request a voluntary offset from the contractor 

>Other appropriate process to report and return 
overpayments 



Take Aways 
Overpayments = Difference between amount paid and 
amount that should have been paid 

Overpayments resulting from Stark or Anti-Kickback Statute 
= Entire amount received 

A single overpaid claim can trigger the obligation to 
investigate further 

Unusual trends in profits can trigger duty to investigate 

Self disclosure to CMS or OIG does not reset the 60-day 
window – it merely tolls it 



Take Aways (cont.) 

CMS eliminated the requirement that providers use existing 
voluntary refund process in favor of other repayment 
methods 

CMS eliminated the 13 data elements listed in the proposed 
rule as requirements to be reported to a Medicare contractor 
with an overpayment 

But, if overpayment is extrapolated based upon statistical 
sample, report must explain how overpayment was calculated 



Recommendations 

Do not be complacent 

Enlist the assistance of outside experts 

Work quickly to avoid “perceived” failure to exercise 
reasonable diligence 

Err on the side of review and investigation, even if 
credibility of the potential overpayment is a “close call” 
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James A. Robertson, Esq. 
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