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The Federal Health Care Landscape
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Critical health care issues on the horizon

Governing Agenda

Affordable Care Act (ACA)

Government Programs

Payment Reform 

Tax Reform 

How will President-elect Trump and 
Congress prioritize and approach health 
care among competing governing interests?

How will procedural requirements affect 
legislative efforts to repeal and replace the 
ACA? What regulatory changes to the ACA 
will the new Administration pursue?

What changes may the new Administration 
seek to Medicare and Medicaid? How might 
these changes affect hospitals, managed care 
companies and other stakeholders?

What is the new Administration and 
Congress considering next on payment and 
delivery reforms and/or entitlement 
reforms?

Will Congress tackle tax reform and make 
major changes to the tax treatment of 
employer-sponsored plans and benefit 
designs? Will Congress seek to expand 
health savings accounts (HSAs)?
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Highlights of health care positions of Trump, Congressional GOP

President-elect Trump House, Senate Republicans

• Repeal and replace the ACA with a plan 
that includes:

• HSAs

• The sale of health insurance 
across state lines

• Reduced federal oversight of 
health insurance

• Re-establishing state high-risk 
pools 1

• Modernize Medicare

• Greater Medicaid flexibility for states

• Advance research and development in 
health care

• Reform the Food and Drug 
Administration (FDA) 2

• Repeal and replace key provisions of the 
ACA with a plan that includes:

• Expanded HSAs

• Tax credits for purchasing 
coverage on the individual market

• Sale of health insurance across 
state lines

• Re-establishing state high-risk 
pools

• Repeal the Cadillac tax and cap 
the tax exclusion for employer-
sponsored coverage3

• Modernize Medicare

• Convert Medicare to a premium 
support system

• Increase Medicare eligibility age to 
align with Social Security

• Combine deductible for Medicare 
Parts A and B

• Medicaid:

• Per-capita allotment 

• Block-grant funding4

Sources: 1) Donald Trump, “Healthcare Reform,” https://assets.donaldjtrump.com/Healthcare_Reform.pdf; 2) Donald Trump, “The Presidential Transition,” https://www.greatagain.gov/presidential-
transition.html; 3) Speaker of the House, Paul Ryan, "A Better Way: Health Care,” June 22, 2016, http://abetterway.speaker.gov/_assets/pdf/ABetterWay-HealthCare-PolicyPaper.pdf; 4) Senator 
Richard Burr, Senate Finance Chairman Orrin Hatch, and House Energy and Commerce Chairman Fred Upton, “Patient Choice, Affordability, Responsibility, and Empowerment (CARE) Act,” February 5, 
2015, https://energycommerce.house.gov/sites/republicans.energycommerce.house.gov/files/114/20150205-PCARE-Act-Plan.pdf
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Key dates for Congress and the incoming Administration

Source: Deloitte Advisory Regulatory Services for Life Sciences and Health Care

January 3

House and Senate 
scheduled to 

convene for 115th 
Congress 

Presidential 
inauguration

January 20

Deadline for 
certain 

congressional 
committees to 

report ACA repeal 
legislation

January 27

Expecte

Deadline for the 
President to 

submit a budget 
to Congress; no 

penalty for 
missing the 

deadline

February 6

Expected release 
of draft Medicare 
Advantage call 
letter for plan 

year 2018

Week of 
February 13

Deadline for the 
Congressional 
Budget Office 

(CBO) to release 
its annual budget 

estimate

February 15

Federal debt 
ceiling comes 

back into effect

March 15

Deadline for 
Senate Budget 
Committee to 

approve a fiscal 
2018 budget 

resolution

April 1

Expected release 
of final Medicare 
Advantage call 

letter for FY 2018

First week of 
April

Deadline for 
Congress (House 
and Senate) to 
adopt a budget 
resolution; no 

penalty for 
missing the 

deadline

April 15

Expiration of 
continuing 

resolution to fund 
the federal 
government

April 28



Current Regulatory Environment
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3

4

To marshal significant resources across government to prevent waste, fraud and 
abuse in the Medicare and Medicaid programs and crack down on the fraud 

perpetrators who are abusing the system and costing us all billions of dollars.

To reduce health care costs and improve the quality of care by ridding the system of 
perpetrators who are preying on Medicare and Medicaid beneficiaries. 

To highlight best practices by providers and public sector employees who are 
dedicated to ending waste, fraud, and abuse in Medicare.

To build upon existing partnerships between DOJ and HHS, such as our Medicare 
Fraud Strike Force Teams, to reduce fraud and recover taxpayer dollars.

1

2

Health Care Fraud Prevention and Enforcement Action Team
The mission of HEAT is:

Source: Department of Health and Human Services and The Department of Justice Health Care Fraud and Abuse Control Program Annual
Report for Fiscal Year 2016 
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Health Care Fraud Prevention Partnership (HFPP)

The partnership is a 
demonstrated example of 
effective departmental 
collaboration between HHS and 
DOJ, working together to create 
a strong partnership with the 
states and private payers to 
detect fraud, waste, and abuse. 
The sixth Executive Board 
meeting focused on strategies to 
streamline, strengthen, and grow 
in the Partnership, including a 
call to action to broaden the 
HFPP’s impact. 

HFPP is the groundbreaking 
partnership between the 
Federal Government, State 
officials, law enforcement, 
private health insurance 
plans and associations, and 
health care anti-fraud 
associations.

The purpose of the partnership 
is to exchange data and 
information between the 
partners to help improve 
capabilities to fight fraud, 
waste and abuse in the health 
care industry. 

Source: Department of Health and Human Services and The Department of Justice Health Care Fraud and Abuse Control Program Annual
Report for Fiscal Year 2016 



Copyright © 2017 Deloitte Development LLC. All rights reserved 10

Comprised of interagency teams made up of investigators and prosecutors that 
focus on the worst offenders in regions with the highest known concentration of 
fraudulent activities.

Medicare Fraud Strike Force

Source: Department of Health and Human Services and The Department of Justice Health Care Fraud and Abuse Control Program Annual
Report for Fiscal Year 2016 

• 246 indictments, information and complaints involving charges filed against 
482 defendants who allegedly collectively billed the Medicare program 
approximately $2.8 billion

• 260 guilty pleas negotiated and 34 jury trials litigated, with guilty verdicts 
against 32 defendants

• Imprisonment for 290 defendants sentenced during the fiscal year, 
averaging more than 48 months of incarceration

Strike Force accomplishments in FY 2016:
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New CMS Lead (pending confirmation)
Seema Verma

Source: CMS Administrator Confirmation Hearing, February 16, 2017

Testifying in front of the Senate Finance Committee on February 17, 2017, 
Verma was asked how she'd balance the threat of improper payments with 
making sure providers are paid in a timely, burden-free manner. Verma said 
she'd aim to “be on the front end” of identifying fraud, rather than taking a 
“pay and chase” approach.

“In terms of the Medicaid program and where we are today, I think that we 
could do better,” Verma said. “We have the challenge of making sure we are 
providing better care for these individuals, but the program isn't working as 
well as it can. I think there's an opportunity to make that program work better 
so we're focusing on improving outcomes for the individuals that are served by 
the program.”

Verma also noted that, in confirmed, she would emphasize communication 
between CMS and providers to identify regulations that may be burdensome or 
outdated.
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• Medicare improperly paid billions of dollars for unlawfully present beneficiaries: 
• 2016: $41.1 billion and improper payment rate of 11.0%
• 2015: $43.3 billion and improper payment rate of 12.1%
• 2014: $45.8 billion and improper payment rate of 12.7%

• Medicare Part D spending for commonly abused opioids exceeded $4 billion in 2015.
• Spending for compounded topical drugs increased more than 3,400% since 2006.
• OIG’s June 2015 data brief described trends in Part D spending and identified questionable billing by pharmacies

Medicare questionable claims and payments

Rise in OIG Civil Actions
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Criminal

Actions

Civil
Actions

Federal Enforcement Initiatives 
Fiscal Year (FY) 2016 in review

Source: CMS Improper Payment Reports for 2014, 2015, and 2016: https://www.cms.gov/Research-Statistics-Data-and-Systems/Monitoring-Programs/Medicare-FFS-

Compliance-Programs/CERT/Downloads/AppendicesMedicareFee-for-Service2016ImproperPaymentsReport.pdf

OIG Semiannual Report to Congress, April 1, 2016 to September 30, 2016: https://www.cms.gov/Newsroom/MediaReleaseDatabase/Press-releases/2015-Press-releases-

items/2015-07-14.html
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Federal Enforcement Initiatives 
Fiscal Year (FY) 2016 in review

Source: OIG Semiannual Report to Congress, April 1, 2016 to September 30, 2016

HEAT (Healthcare Fraud Prevention and Enforcement Action Team)

In June 2016, the Health Care 
Fraud Strike Force led an 
unprecedented nationwide 
sweep in 36 Federal districts, 
with the assistance of 24 State 
Medicaid Fraud Control Units 
(MFCU). The sweep resulted in 
criminal and civil charges 
against 301 individuals, 
including 61 doctors, nurses, 
and other licensed medical 
professionals, for their alleged 
participation in health care 
fraud schemes involving 
approximately $900 million in 
false billings.

Khaled Elbeblawy and his co-
conspirators paid kickbacks to 
doctors, patient recruiters, and 
staffing groups in return for 
referring beneficiaries to the 
home health agencies. 
Elbeblawy was convicted of 
conspiracy to commit health 
care fraud and wire fraud and 
conspiracy to defraud the United 
States and pay health care 
kickbacks. He was sentenced to 
20 years in prison and ordered 
to pay $36.4 million in 
restitution, joint and several.
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Organization Name Date

Daller, M.D., Meir and Gulfstream Urology, P.A. 1/31/2017

Anthony G. Polito, D.P.M., Inc. 1/13/2017

Medstar Ambulance, Inc. 1/12/2017

The Confederated Tribes of The Colville Reservation 1/9/2017

Family Care Visiting Nurse and Home Care Agency, LLC. 1/3/2017

MB2 Dental Solutions, LLC 12/27/2016

Coffee Medical Group, LLC 12/19/2016

Southeast Orthopedic Specialists 12/8/2016

South Miami Hospital, Inc. 12/5/2016

Adult Educational Technologies, Inc. and Wendell James 11/8/2016

Alternative Learning Center and Alice Soard 11/8/2016

Steven Mendelsohn, M.D., Zwanger and Pesiri Radiology Group, LLC and 
Zwanger Radiology, P.C.

11/1/2016

Manish Suthar, M.D. and Integrative Spine Care LLC 10/24/2016

Forrest Preston and Life Care Centers of America, Inc. 10/21/2016

Hudson Valley Hematology Oncology Associates, LLP 10/18/2016

New Corporate Integrity Agreements

Source: https://oig.hhs.gov/compliance/corporate-integrity-agreements/cia-documents.asp#top
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Organization Name Date

Whittier Health Network, Inc. 10/13/2016

CVS Health Corporation 10/11/2016

Home Bound Healthcare, Inc. 10/11/2016

Daybreak Venture, LLC and Daybreak Partners, LLC 9/30/2016

Health Concepts, Ltd. 9/27/2016

Vibra Healthcare, LLC 9/20/2016

North American Health Care, Inc. 9/16/2016

U.S. Healthcare Supply, LLC 8/30/2016

Physician Group Services, P.A. 8/29/2016

Jesus Villegas, D.D.S., Fairfield Pediatric Dentistry, LLC, and Haven Pediatric 
Dentistry, LLC

8/24/2016

Sweet Dreams Nurse Anesthesia, Inc. 8/5/2016

Lexington County Health Services District, Inc. 7/20/2016

Dermedx Dermatology, P.C. 7/14/2016

MD2U Management, LLC 7/8/2016

Westlake Convalescent Hospital 7/5/2016

New Corporate Integrity Agreements (Cont’d)

Source: https://oig.hhs.gov/compliance/corporate-integrity-agreements/cia-documents.asp#top
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Organization Name Date

Drayer Physical Therapy Institute, LLC 6/30/2016

The University of Missouri Health System 6/30/2016

Preferred Imaging Centers, LLC 6/29/2016

Cardiovascular Systems, Inc. 6/28/2016

Hospicio La Paz, Inc. 5/23/2016

Byram Healthcare Centers, Inc. 4/29/2016

Florida Pain Medicine Associates, Inc. 4/12/2016

Toccoa Clinic Medical Associates, LLP 4/12/2016

Respironics, Inc. 3/21/2016

Northwest Physical Therapy, Inc. and Dan Ibarra 3/11/2016

Olympus Corporation of the Americas 2/29/2016

Nacogdoches Memorial Hospital 2/11/2016

Essex Group Management Corp. 1/11/2016

RehabCare Group, Inc. 1/11/2016

Wingate Healthcare, Inc. 1/11/2016

New Corporate Integrity Agreements (Cont’d)

Source: https://oig.hhs.gov/compliance/corporate-integrity-agreements/cia-documents.asp#top



Compliance Program 
Considerations
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Companies that emphasize checklists to make sure they have an 
effective ethics and compliance program would be better served 
focusing on people’s behavior.

Behaviors Drive Effective Compliance Program

Source: Ethics and Compliance Program Effectiveness Report, 2016, LRN

Focus on metrics 

• Trainings

• Calls/hotlines

• Studies

• Tools/Checklist

Focus on behaviors

• Ethical decision-making

• Organizational justice

• Freedom of expression

Effective 
Compliance 

Program
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Rules Alone Aren’t Enough For An Ethical Corporate Culture

In a survey of 550 ethics, compliance and legal experts, we found 49% said 

their C-suite engages them while making strategic decisions, while 45% 

said the C-suite considers ethical behavior as a prerequisite for promotion.

Effective 
Communication

Core 
organizational 

beliefs 

Buy-in from 
management 

team

3 key ingredients of ethics 
and compliance activities 

leading to ethical behavior 
among all employees

Source: Ethics and Compliance Program Effectiveness Report, 2016, LRN
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A strong, values-based corporate culture can lead to a simpler, 
clearer and more effective ethics and compliance program

Crucial Roles of Middle Managers

Source: Ethics and Compliance Program Effectiveness Report, 2016, LRN

90%

48%

90%

90% of survey respondents said middle 
managers are charged with communicating the 
company’s code throughout the organization

48% said it is sometimes or almost never 
true that their firm encourages middle 
managers to emphasize the ethics and 
compliance program

Nearly nine in 10 respondents at the companies with 
the most effective programs said their ethics and 
compliance managers link the businesses’ core 
values with specific behaviors.



Copyright © 2017 Deloitte Development LLC. All rights reserved 21

The Department of Justice’s (DOJ’s) April 2016 
FCPA Enforcement Plan and Guidance 

1
Implementation of an effective compliance and ethics program, the 
criteria for which will be periodically updated and which may vary based 
on the size and resources of the organization, but will include:

• Whether the company has established a culture of compliance, including an awareness 

among employees that any criminal conduct, including the conduct underlying the 

investigation, will not be tolerated;

• Whether the company dedicates sufficient resources to the compliance function;

• The quality and experience of the compliance personnel such that they can understand 

and identify the transactions identified as posing a potential risk;

• The independence of the compliance function;

• Whether the company's compliance program has performed an effective risk 

assessment and tailored the compliance program based on that assessment;

• How a company's compliance personnel are compensated and promoted compared to 

other employees;

• The auditing of the compliance program to assure its effectiveness; and

• The reporting structure of compliance personnel within the company.

Source: The Fraud Section's Foreign Corrupt Practices Act Enforcement Plan and Guidance, 2016, U.S. Department of Justice
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The Department of Justice’s (DOJ’s) April 2016 (Cont’d) 
FCPA Enforcement Plan and Guidance 

Source: The Fraud Section's Foreign Corrupt Practices Act Enforcement Plan and Guidance, 2016, U.S. Department of Justice

2
Appropriate discipline of employees, including those identified by the 
corporation as responsible for the misconduct, and a system that 
provides for the possibility of disciplining others with oversight of the 
responsible individuals, and considers how compensation is affected by 
both disciplinary infractions and failure to supervise adequately;

3
Any additional steps that demonstrate recognition of the seriousness of 
the corporation's misconduct, acceptance of responsibility for it, and the 
implementation of measures to reduce the risk of repetition of such 
misconduct, including measures to identify future risks
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• On February 8, the Fraud Section of the US Department of 
Justice (DOJ) published a list of “important topics and sample 
questions” it uses when evaluating the effectiveness of corporate 
compliance programs—titled “Evaluation of Corporate 
Compliance Programs”[1] (Compliance Program Guidance). 

− Puts chief compliance officers on notice about how the 
adequacy of their companies’ compliance programs is 
evaluated by prosecutors. 

− Represents the first formal guidance issued by the Fraud 
Section since the change in US presidential administration 
and confirmation of the new US attorney general. 

− Its publication follows the DOJ’s hiring of Compliance Counsel 
Expert Hui Chen in November 2015 and the revision of the 
FCPA Resource Guide in June 2015. 

New DOJ Guidance on the Evaluation of Compliance Programs
February 8, 2017
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Source: U.S. Attorneys' Manual » Title 9: Criminal » 9-28.000, Department of Justice, Office of the United States Attorney 

The New Guidance puts chief compliance officers on notice about how the 
adequacy of their companies’ compliance programs is evaluated by prosecutors.

New Guidance on Corporate Compliance Programs

• The “Principles of Federal 
Prosecution of Business 
Organizations” outlines 10 
factors for assessing the 
resolution of cases involving 
corporate wrongdoing

• The Compliance Program 
Guidance is intended to 
provide the public with 
more transparency about 
federal prosecutors’ review 
of compliance programs.

“Filip Factors” 

• Policies and procedures
• Questions concerning 

the value assigned and 
resources devoted to 
compliance programs

• “Autonomy”, direct 
reporting lines and 
control personnel

• Signs of risk awareness 
to specific needs, risks, 
and challenges

• Evidence of proactively 
addressing risks of 
third-party operating 
overseas

Key Areas of Focus

The Compliance Program 
Guidance is divided into 11 
sections to evaluate the 
effectiveness of compliance 
programs.

Sizing Up Compliance 
Programs

• The first formal guidance 
from DOJ Fraud Section since 
the change in US presidential 
administration and 
confirmation of the new US 
attorney general was issued 
on  February 8.

• A list of “important topics and 
sample questions” for 
evaluating the effectiveness 
of corporate compliance 
programs—titled “Evaluation 
of Corporate Compliance 
Programs”
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Source: U.S. Attorneys' Manual » Title 9: Criminal » 9-28.000, Department of Justice, Office of the United States Attorney 

The Compliance Program Guidance draws from existing resources, including US 
Sentencing Guidelines as well as several Organizations for Economic Cooperation 
and Development publications.

Impact Factors and Effectiveness Evaluation

“Filip Factors”

• Nature and seriousness of the offense 

• Pervasiveness of wrongdoing within the 
corporation

• Corporation's history of similar misconduct

• Corporation's willingness to cooperate in the 
investigation of its agents

• Existence and effectiveness of the 
corporation's pre-existing compliance program

• Corporation’s timely and voluntary disclosure 
of wrongdoing

• Corporation's remedial actions

• Collateral consequences

• Adequacy of remedies such as civil or 
regulatory enforcement actions

• Adequacy of the prosecution of individuals 
responsible for the corporation's malfeasance

Sections for Evaluation

• Analysis and Remediation of Underlying 
Conduct 

• Senior and Middle Management 

• Autonomy and Resources 

• Policies and Procedures 

• Risk Assessment 

• Training and Communications 

• Confidential Reporting and Investigation 

• Incentives and Disciplinary Measures 

• Continuous Improvement, Periodic Testing and 
Review 

• Third Party Management 

• Mergers & Acquisitions



Highlights of the OIG 2017 Work 
Plan 
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OIG added several new compliance risk areas to the work plan:

OIG 2017 Work Plan

Source: SUMMARY OF THE OIG 2017 WORK PLAN

Hyperbaric Oxygen (HBO) Therapy Services – Provider 
Reimbursement in Compliance with Federal Regulations
OIG will review beneficiaries received treatments for noncovered conditions, medical 
documentation did not adequately support HBO treatments, and beneficiaries received more 
treatments than were considered medically necessary. determine whether Medicare payments 
related to HBO outpatient claims were reimbursed in accordance with Federal requirements. 

Incorrect Medical Assistance Days Claimed by 
Hospitals
OIG will determine whether, with respect to Medicaid patient days, Medicare 
administrative contractors properly settled Medicare cost reports for Medicare 
disproportionate share hospital payments in accordance with Federal requirements.

Inpatient Psychiatric Facility Outlier Payments
OIG will determine whether Inpatient Psychiatric Facilities nationwide complied with Medicare 
documentation, coverage, and coding requirements for stays that resulted in outlier payments. 
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OIG added several new compliance risk areas to the work plan:

OIG 2017 Work Plan (Cont’d)

Source: SUMMARY OF THE OIG 2017 WORK PLAN

Case Review of Inpatient Rehabilitation Hospital Patients 
Not Suited for Intensive Therapy
OIG will assess a sample of rehabilitation hospital admissions to determine whether the 
patients participated in and benefited from intensive therapy. For patients who were not 
suitable candidates, OIG will identify reasons they were not able to participate and benefit 
from therapy.

Intensity-Modulated Radiation Therapy (IMRT)
Prior OIG reviews identified hospitals that incorrectly billed for IMRT services. OIG will 
review Medicare outpatient payments for IMRT to determine whether the payments 
were made in accordance with Federal requirements. 
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Some hospital audit activities to highlight that are continuing to 
be examined following the FY2016 plan are:

OIG 2017 Work Plan (Cont’d)

Source: SUMMARY OF THE OIG 2017 WORK PLAN

Reconciliations of outlier payments
Medicare outlier payments to hospitals will be reviewed to determine whether CMS performed 
necessary reconciliations in a timely manner to enable Medicare contractors to perform final 
settlement of the hospitals’ associated cost reports. OIG will also determine whether the 
Medicare contractors referred all hospitals that meet the criteria for outlier reconciliations to 
CMS.

Hospitals’ Use of Outpatient and Inpatient Stays Under 
Medicare’s Two-Midnight Rule
OIG will determine how hospitals’ use of outpatient and inpatient stays changed under 
Medicare’s two-midnight rule by comparing claims for hospital stays in the year prior 
to and the year following the effective date of that rule. OIG will also determine the 
extent to which the use of outpatient and inpatient stays varied among hospitals.

Comparison of provider-based and freestanding clinics
OIG will review and compare Medicare payments for physician office visits in provider-based 
clinics and freestanding clinics to determine the difference in payments made to the clinics for 
similar procedures and assess the potential impact on Medicare of hospitals' claiming provider-
based status for such facilities.
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OIG will continue to examine other Medicare Hospital Audit 
compliance risk areas that were the focus of earlier plans, which 
include:

• Outpatient outlier payment for short-stay claims
• Medicare costs associated with defective medical devices
• Payment credits for replace medical devices that were implanted
• Medicare payments for overlapping Part A inpatient claims and Part B 

outpatient claims
• Selected inpatient and outpatient billing requirements
• Duplicate gradate medical education payments
• Indirect medical education payments
• Outpatient dental claims
• Nationwide review of cardiac catheterizations and endomyocardial biopsies
• Payments for patients diagnoses with Kwashiorkor
• Review of hospital wage data used to calculate Medicare payments
• CMS validation of hospital-submitted quality reporting data
• Long-term-care hospitals – adverse events in postacute care for Medicare 

beneficiaries
• Hospital preparedness and response to emerging infectious diseases

OIG 2017 Work Plan (cont.)

Source: SUMMARY OF THE OIG 2017 WORK PLAN
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Other Provider and Supplier Compliance Risk Areas:

• Monitoring Medicare payments for clinical diagnostic laboratory tests – Mandatory review
• Medicare payments for transitional care management and chronic care management
• Data brief on financial interests reported under the open payments program
• Power mobility devices equipment – portfolio report on Medicare Part B payments
• Ambulance services – supplier compliance with payment requirements
• Inpatient rehabilitation facility payment system requirements
• Histocompatibility laboratories – supplier compliance with payment requirements
• Review of financial interests reported under the open payments program
• Ambulatory surgical centers – quality oversight
• Payments for Medicare services, suppliers, and DMEPOS referred or ordered by 

physicians – compliance
• Anesthesia services – Noncovered services and payments for personally performed 

services
• Physician home visits – reasonableness of services
• Prolonged services – reasonableness of services
• Chiropractic services – Part B payments for noncovered services and portfolio report on 

Medicare Part B payments
• Selected independent clinical laboratory billing requirements
• Physician therapists – high use of outpatient physical therapy services
• Portable X-ray equipment – supplier compliance with transportation and setup fee 

requirements
• Sleep disorder clinics – high use of sleep-testing procedures

OIG 2017 Work Plan (cont.)

Source: SUMMARY OF THE OIG 2017 WORK PLAN



Physician Risk Areas and Recent 
Activity
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Health care 
organizations must 
ensure professional 
services agreements 
are in compliance 
with applicable laws

1
Laws are broad 
in reach and 
complex in 
nature, 
requiring 
consistent 
policies and 
procedures to 
address risks

2

Physician 
Financial 
Relationships 
must set 
forth basic 
expectations 
and 
compensatio
n standards

3

Physician Financial Arrangements Overview

Stark, Anti 
kickback, Civil 
Monetary 
Penalties, and 
False Claims 
Act may all 
apply

4
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Implications for Provider Arrangements with 
Healthcare Professionals (HCPs)

Potential liabilities 
exist and can be 
exacerbated by 
improperly 
executed physician 
arrangements

False Claims 
Act

Civil 
Monetary 
Penalties

Stark

Anti-
Kickback

• If a violation of Stark or AKS occurs, referrals are inappropriate and therefore should not 

have been billed (FCA violation).

• If the claims were billed and payment was made for them, then it falls under FCA related 

to overpayment.

• If an individual or entity presents or causes to be presented a claim to a Federal 

Healthcare program that the person knows or should know is for an item or service that 

was not provided as claimed or is false or fraudulent, they are liable and subject to a CMP.



Copyright © 2017 Deloitte Development LLC. All rights reserved 35

Compliance Risk Areas for Physician Financial Arrangements

• Lack of formalized written policies and procedures
• Policies not current, updated, or comprehensive
• Fragmented processes throughout the system
• Technical violations such as lack of signature
• No documentation of review and approval according

to hospital policy

• Payment made for a service not described or 
included in the contract

• Payment is made to a party other than the actual 
contract party

• Payment is not reviewed and approved, or is made 
without a written agreement

• Payment is made after contract has exprired

• No means to monitor or control physician 
arrangements

• Systems do not not integrate with workflow
• Multiple databases and systems
• Incomplete, inaccurate database
• Missing supportive documentation

Process & 
Policy
Issues

Payment 
Issues

Database
Issues
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2

3

4

Home health agencies (HHAs) and physicians that wish to enter into compensation 
arrangements for services provided must ensure that compensation arrangements 

and the payments under them are fair market value and commercially reasonable in 
the absence of Federal health care program referrals.. 

The Federal government is stepping up its enforcement efforts in this area. In the 
past year, the Federal government has obtained criminal convictions and reached 

civil settlements with organizations that defrauded Medicare

Reminds HHAs, physicians, and heads of home-visiting physician companies that 
they are also accountable for Federal laws, including the health care fraud statute 

and the statute prohibiting false statements relating to health care matters

Fourth fraud alert in three years. 
In 2013: OIG issued a fraud alert about physician-owned device distributorships

In 2014: OIG issued a fraud alert about lab payments to physicians
In 2015, OIG issued a fraud alert about Physician Compensation Arrangements

OIG Fraud Alert: June 22, 2016

1

Source: https://oig.hhs.gov/compliance/alerts/guidance/HHA_%20Alert2016.pdf
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Transportation, Co-Pays and Patient Inducements

New Anti-kickback Safe Harbors And Civil Monetary Penalty 
Exceptions 

New Anti-kickback Safe 
Harbors 

Civil Monetary Penalty 
Exceptions

� New safe harbors to the federal Anti-
Kickback law, including allowing 
hospitals and other “eligible 
entities” to provide local 
transportation for Medicare patients, 
became effective January 6, 2017.

� The changes affect hospitals, 
physicians, pharmacies, FQHCs and 
other providers, as well as Medicare 
Advantage organizations.

� OIG has increased what is “de 
minimis” under Civil Monetary 
Penalties Law. OIG raised the “nominal 
value” to $15 per item and $75 in 
the aggregate per patient annually.

� OIG also published regulatory 
exceptions under the CMP law, 
effective January 6, 2017, allowing 
providers and suppliers to give 
patients certain items or services 
without violating the CMP law.

• Local Transportation

• Waiver of beneficiary co-pays and 
deductibles

• FQHCs arrangements with Medicare 
Advantage Organizations

• Medicare coverage gap discount program

• Items or services payable by Medicare or 
Medicaid

• Retailer rewards programs 

• Discounted or free items to patients 
determined to be in financial need

Impacted Areas

Source: AlertsHealth Law Alert, February 1, 2017, Fox Rothschild LLP.



Deeper Dive on Some Recent 
Settlements and Allegations
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Tenet Healthcare, Ex-executive accused in kickbacks (Feb ‘17)

Kickbacks and Fraud

Source: The Atlanta Journal-Constitution, February 2, 2017

• A former Tenet executive has been indicted on criminal charges for 

kickback case involving North Fulton Hospital and Atlanta Medical Center.

• The criminal charges, filed in late January, 2017 in U.S. District Court in the 

Southern District of Florida.

• A settlement last year in the same kickback case in October, Tenet agreed 

to pay over $513 million to resolve criminal charges and a civil case that 

accused the hospitals of paying kickbacks to get patient referrals.

• The former executive denies allegations he orchestrated fraud that brought 

patient referrals to his hospitals for births
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Lexington Medical Center (LMC), $17 Million settlement (Jul ‘16)

Physician Arrangement and False Claims

Source: HHS OIG Semiannual Report to Congress, April 1, 2016 to September 30, 2016 

• LMC had compensation arrangements within the meaning of the Stark 

law.

• The violation is in form of asset purchase arrangements and

employment arrangements with contain unqualified physicians.

• Those physicians did not satisfy all the requirements of any applicable 

exception to Stark’s referral and billing prohibition

• The problematic arrangements led LMC to submit fraudulent claims to 

Medicare for designated health services, violating False Claims Act.

• LMC agreed to pay $17 million and enter into a CIA with OIG to resolve its 

liability under the False Claims Act.
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Enloe Medical Center (Enloe), $0.6 Million penalties (Jun ‘16)

False Claims

Source: HHS OIG Semiannual Report to Congress, April 1, 2016 to September 30, 2016 

• Enloe submitted claims for emergency ambulance transportation to 

destinations such as skilled nursing facilities and patient residences.

• Those submitted claims for emergency ambulance transportation should 

have been billed at the lower non-emergency rate.

• Enloe Medical Center (Enloe) agreed to pay $570,912 to settle allegations 
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Grady Health System (Grady), $40 thousand penalties (May ‘16)

Physician Arrangement and Patient Treatment

Source: HHS OIG Semiannual Report to Congress, April 1, 2016 to September 30, 2016 

• Grady failed to provide an adequate medical screening examination and 

stabilizing treatment to a patient.

• The patient was extracted from his apartment by a SWAT team and brought 

to Grady’s emergency department (ED) by a police officer due to complaints 

of suicidal and homicidal ideations.

• Two Licensed Professional Counselors (LPCs) of Grady evaluated the patient 

and determined that the patient should be held involuntarily for further 

evaluation and treatment.

• Five hours after the patient’s arrival in the ED, the ED physician discharged 

the patient without consulting the LPCs or the on-call psychiatrist.
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A Clinic Manager, pled guilty in $70 million scheme (Feb ‘17)

Kickbacks and Fraud

Source: United States Department of Justice, February 7, 2017

• A manager of two health care clinics in Queens, New York, pled guilty to 

conspiracy to commit wire fraud, mail fraud, and health care fraud. 

• His role has been involved in a massive health care fraud scheme 

through three medical clinics in Brooklyn and Queens.

• The three medical clinics submitted over $70 million in fraudulent claims 

to Medicaid and Medicare.

• Paid kickbacks to individuals to undergo medically unnecessary tests 

with those three clinics in Brooklyn and Queens.
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TeamHealth, $60 million settlement (Feb ‘17)

Physician Arrangement and Overbilling

• IPC, a physician group practice purchased by TeamHealth, allegedly 

encouraged its hospitalists to overbill Medicare and Medicaid.

• As part of the settlement, TeamHealth entered into a five-year Corporate 

Integrity Agreement (CIA) with OIG.

• The suit was initially filed by a former IPC physician, who claimed IPC 

trained its hospitalists to overbill. 

• Some hospitalists with lower billing levels also allegedly faced pressure by 

IPC executives to “catch up” to their colleagues. 

• Until Envision Healthcare and Amsurg merged this year, TeamHealth was the 

nation's largest physician staffing company with about 19,000 

employed physicians and annual revenue of more than $4 billion.

Source: United States Department of Justice, February 6, 2017
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Tuomey CEO Settlement and Exclusion

False Claims

• US Department of Justice announces False Claims Act settlement that 
requires corporate executive to make substantial monetary payments to 
resolve their liability

• Former CEO of Tuomey Healthcare is now settling his own liability for $1 
million and required to release any indemnification claims he may have had 
against the company and has agreed to a four-year period of exclusion 
from participating in federal health care programs

• This settlement comes two years after the CEO’s departure from Tuomey 
Healthcare and one year after Tuomey resolved its own matter with DOJ for 
alleged Stark Law violations resulting from Tuomey’s financial relationships 
with physicians

Source: McDermott Will & Emery Law Firm, September 28, 2016
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Lahey Clinic under investigation by government of Bermuda

Kickbacks and Fraud

• The Lahey Clinic is the target of a federal lawsuit filed February 14, 2017 by 
the government of Bermuda which is accusing the hospital of bribing the 
island’s former leader in order to secure health care business there

• The lawsuit asserts that the hospital and Ewart Brown, a doctor who was 
Bermuda’s premier from 2006 to 2010 were part of a 20-year long 
conspiracy that involved money laundering, mail fraud, and 
corruption

• The suit alleges that in return for bribes, which were disguised as consulting 
fees, Brown directed a huge share of the island’s health care business to 
Lahey, including lucrative contracts to interpret thousands of MRIs 
and CT scans performed at two clinics owned by Brown

Source: The Boston Globe, February 15, 2017



Office of Evaluation and 
Inspections (OEI) Case Study: 
Inpatient Rehabilitation 
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Inpatient rehab hospital patients not suited for intensive therapy 

OEI Case Study

Source: Case Review of Inpatient Rehabilitation Hospital Patients Not Suited for Intensive Therapy, Office of Evaluation and Inspection 

Inpatient Rehab Hospitals
Inpatient Rehab Hospitals are freestanding 
facilities that specialize in providing intensive 
rehab therapy to patients recovering from 
illness, injury, or surgery.

Intensive Rehab Therapy
This intensive therapy requires 
endurance that some patients 
receiving post-acute care do not 
have, potentially causing those 
patients to be better suited for an 
alternate setting such as a skilled 
nursing facility

Patients Unsuited for Intensive 
Therapy
In conducting a medical review for a 
separate evaluation, physician 
reviewers found a small number of 
hospital stays in which the patients 
appeared to be unsuited for 
intensive therapy
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The study contracted with physicians to review medical records 
for a sample of patients admitted to inpatient rehab hospitals

Case Study Findings

Source: Case Review of Inpatient Rehabilitation Hospital Patients Not Suited for Intensive Therapy, Office of Evaluation and Inspection 

Physical 
Limitation

Unable to 
Participant 
and Benefit

Poor 
Conditions or 
Death

Patients who were not suited for intensive rehab therapy 
had physical limitations, lacked endurance, had 
unresolved health problems, or had an altered mental 
status.

Most of these patients (32 of 39 stays) remained in 
inpatient rehab hospitals for extended periods of time 
(which is defined as stays lasting longer than 3 days) 
despite being unable to participate and benefit from 
intensive therapy.

For 7 of the 39 stays, the medical records indicated that 
the patients were in exceptionally poor condition and 
died within a few weeks after being admitted to an 
inpatient rehab hospital. Patients were unable to 
participate in intensive therapy and were kept in 
inpatient rehab hospitals for longer than 3 days



Copyright © 2017 Deloitte Development LLC. All rights reserved 50

Many patients remained in inpatient rehab hospitals for extended 
periods of time were in very poor condition

Conclusion and Recommendation

1

2

CMS is to consider providing assistance to 
• Ensure that Medicare patients are placed in the 

most appropriate setting for post-acute care
• Inpatient rehab hospitals do not admit patients 

who are unable to participate in and benefit from 
intensive therapy

OIG audit that is currently in progress will 
provide a national assessment of the proportion of 
inpatient rehab stays that do not comply with all 
Medicare coverage and documentation criteria.

Source: Case Review of Inpatient Rehabilitation Hospital Patients Not Suited for Intensive Therapy, Office of Evaluation and Inspection 



Population Health Compliance
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Expanding boundaries, increasing complexity and rising revenue associated with 
population health are forcing Health Care provider organizations to evaluate their 
foundational capabilities to manage compliance risk now and in the future.  

Population Health Compliance
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Many arrangements / programs require the use of Certified Electronic Health Record 
Technology.  

Eligibility

Enrollment

Participation Agreements

CEHRT Use

Quality and Cost Measurement

Data Submission / Reporting

Payments to Clinicians

Evidence of Compliance

Audit Readiness and Response

It is important to recognize both similarities and differences in the quality and cost 
measurement definitions and requirements across programs including care stinting

Participation agreements may contain multiple requirements including governance, 
waiver approval, performance thresholds, clinical outcomes and improvement targets 

Enrollment or registration for different programs may require adherence to filing 
deadlines, understanding of TIN and NPI specifics

Arrangement / Program eligibility criteria for clinicians and/or patients may  related to 
specialty, patient encounter volume, episodes of care, etc.  

Understand what data needs to be submitted and which mechanisms / formats are 
allowed and available in advance of submission deadlines

Payment criteria across arrangements / programs differ increasing importance of 
understanding specifics and validating accuracy

Documentation and/or evidence of compliance with all requirements as part of the 
workflow, not as an after thought

Established protocol for preparing for and responding to post payment audits from 
regulators to protect reimbursement 

For each and every current payment model or arrangement, the organization should have 
confidence in its understanding of the complete inventory of associated requirements

Population Health - Compliance Risk Areas



Copyright © 2017 Deloitte Development LLC. All rights reserved 54

Population Health Compliance – Challenges

Limited control and 
influence over physician 
population

Varying levels of control, 
influence, line of sight, access to 
information, right to audit and 
inability to validate quality and 
cost data exist across the care 
continuum 

Incompatibility of EHR 
Technology

Variety of EHR technology across 
clinician population, challenges with 
interoperability, dependencies on 
vendors, upgrades or changes and 
identification and implementation of 
population health management tools 
are all significant challenges 

Clinical documentation 
weaknesses

Inconsistent and/or immature clinical 
documentation, coding and billing 
practices across sites of care

Cultural Readiness – Clinician 
Buy In

Constant change to physician 
population

The physician population is 
constantly changing and 
relationships/ arrangements are 
becoming increasingly complicated 
Clinician groups within a health 
system may be at different stages of 
maturity or have varying levels of 
data / infrastructure

Continuous evolution of payment 
models

New payment models will be continually 
introduced and existing payment models will 
continually evolve introducing new 
requirements and demanding new capabilities

The incentive structures in 
Alternative Payment Models may 
differ greatly from  traditional fee 
for service. Support for and 
commitment to making the 
necessary changes must exist 
among both leadership and 
clinicians in order to be successful
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Population Health Compliance – Common Challenges among 
Programs 

Can you support your clinicians with the requisite data collection, validation, 
reporting and monitoring needs associated with Payment Program eligibility, 
performance and compliance? The strength of your capabilities and competencies related 
to the clinical, operational and EHR workflow design and effectiveness will contribute 
greatly to your success.
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Population Health: Overarching Operational Considerations 

How well do you know your:

Clinicians

Care sites, providers, specialties, credentials and practice groups are well defined, 
relationships clear and information is accurately and consistently maintained, expressed and 
centrally accessible from the information systems. Understanding and Strategy regarding 
how clinicians/clinician groups are organized by Tax Identification Numbers.

Patients
Patients are uniquely identifiable across applications, care sites and providers. Basic patient 
demographics are accurately and consistently expressed and centrally accessible from the 
information systems 

Payers
Payer contracts, patient-payer and provider-payer relationships are identified and 
maintained accurately and centrally accessible from the information systems 

Clinical Quality/
Documentation

Clinical Documentation is electronic and data capture forms and tables are structured and 
standardized sufficiently to enable essential data to be extracted, analyzed, and 
exchanged. Patient documentation is accurately and consistently populated across sites and 
providers to enable aggregation and comparisons.

Coding and Billing

Coding practices and revenue are optimized, coding practices are standardized across sites, 
practices and specialties. Coding and billing data can be accessed across care sites and 
providers and analyzed at patient, provider and organizational levels, to enable CMS 
episodes of care identification 

Resource Use / 
Costs

Understanding of and ability to view and track costs including total costs per capita for all 
attributed beneficiaries and Medicare spending per beneficiary



Copyright © 2017 Deloitte Development LLC. All rights reserved 57

Program Participation: Making informed decisions

Data Sharing
Contractual agreements 
in place to allow the 
organization to share 
data internally and with 
third parties

Data 
Aggregation
Provider data from 
across the enterprise is 
available in one data 
warehouse through 
interfaces or single EHR 
adoption

Data Validation
Data has been 
standardized, normalized 
and validated to enable 
reporting and analysis 

Electronic Quality 
Reporting
Quality data is available on a 
near-real time basis and utilized 
in performance improvement, 
contract negotiations and 
physician compensation

Cost 
Measurement
Performance on cost 
metrics is available for use 
in clinical and financial 
decision making

Referral Tracking
Data is available to see where 
patients are going to identify 
opportunities to improve 
revenue and cost 
management

Participation 
Framework
A systematic approach to 
identifying providers for 
participation which utilizes 
data on quality, cost and 
referral patterns

TIN / Group 
Alignment
Providers may be 
grouped by TIN or other 
identifiers to maximize 
performance 

January 1, 2017

Start of MIPS 2017 
Performance Period

July 2017

Enrollment for 2018 APMs

October 3, 2017

Last day to start 90-day 
MIPS performance period

July 2018

Enrollment for 2019 
APMs

Key MACRA Dates

In order to make informed, confident, decisions regarding which clinicians should participate 
in which risk bearing programs, foundational capabilities will be needed.
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Population Health Compliance – Additional Considerations for 
Bundled Payments

As APMs in health care become more prevalent, the role of bundled payments, also known as episodes of care, is likely 
to increase.  

Bundled payments can be an organization’s first step into APMs; they are relatively focused, engage specialists, and 
do not upend a hospital’s fee-for-service (FFS) business model. Furthermore, bundling can be compatible with a 
population health strategy where savings from reducing post-acute care count towards reducing total cost of care. 
Health care organizations interested in bundled payments can learn from the experience of early participants.

Bundled Payment Compliance Considerations:

• Mandatory vs. Elective Participation?   Secretary Price’s Vision

• Understanding of how broad the bundle is and what specific services are part of the bundle

• Confirmation of which clinicians are part of the bundle and understanding of the relationships / arrangements with 
each of them

• Assessment of capabilities / vulnerabilities regarding confidence in:

− What procedures are being performed?

− What medications are being prescribed?

− What Labs and Images are being ordered / conducted?

− Associated Cost data



Recovery Audit Contractor (RAC) 
Update
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CMS RAC activities

New contracts announced

• Region 1 (northeast) - Performant

• Region 2 (mid-west) - Cotiviti

• Region 3 (southeast) - Cotiviti

• Region 4 (west and DE, MD, PA) - HMS

• Region 5 (National Durable Medical Equipment (DME),

Home Health (HH), and Hospice) - Performant

Award comments

• No protests noted to date

• Connelly is a subsidiary of Cotiviti

• CGI is not mentioned

• Start date and other predictions

• Will start as soon as possible

- Will attack inpatient MS-DRG (Medicare 

Severity-Diagnosis Related Group) 

Source: 1) https://www.cms.gov/Research-Statistics-Data-and-Systems/Monitoring-Programs/Medicare-FFS-Compliance-Programs/Recovery-Audit-Program/Recent_Updates.html; 
2) https://www.cms.gov/Research-Statistics-Data-and-Systems/Monitoring-Programs/Medicare-FFS-Compliance-Programs/Recovery-Audit-Program/Downloads/AB-Map-2014-2.pdf; 
3) https://www.cms.gov/Research-Statistics-Data-and-Systems/Monitoring-Programs/Medicare-FFS-Compliance-Programs/Recovery-Audit-Program/Downloads/DMEHHH-Map-2014.pdf

Update on new contracts

Region 5



Copyright © 2017 Deloitte Development LLC. All rights reserved 61

MS-DRG downgrading as an audit trend

Commercial RA activities

Both pre-payment and post-payment

• Commercial and CMS

• Recovery audits and analytics

• Denial Management

• Clinical Validation

Official Coding Guidelines meets Coding Clinic Advice meets American Health Information 
Management Association (AHIMA) Practice Briefs

• Coder is to code what physician says

• Clinical Documentation Specialist (CDS) is to validate:

− If clinical indicators are present and diagnosis is missing, query the physician

− If clinical indicators are not present and diagnosis is, query the physician

• Denials management to confer with coder and CDS in rebutting/refuting MS-DRG downgrades.

Sources: 1) ICD-10-CM Official Guidelines for Coding and Reporting FY2017, Section I. A. 19; 2) ICD-10-CM/PCS Coding Clinic, Fourth Quarter, 2016 pages 147-149, Oct 1, 2016; 3) 
AHIMA Clinical Validation Practice Brief; 4) AHIMA Guidelines for Achieving a Compliant Query Practice 2016 Update
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